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Court of Appeals of the District of Columbia. 


No. 3641. 

Moore’s Theaters Corporation, a Corp., 

vs. 

Clarence W. Grosner. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 64858. 

Clarence R. Grosner, Plaintiff, 

vs. 

Moore’s Theaters Corporation, a Corporation, and Union 
Realty Corporation, a Corporation, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of Co¬ 
lumbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed- 
had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed December 20, 1920. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 64858. 

Clarence W. Grosner, Plaintiff, 

vs. 

Moore’s Theaters Corporation, a Corporation, and Union 
Realty Corporation, a Corporation, Defendants 

Count I. The plaintiff, Clarence W. Grosner, sues the defendant, 
Moore’s Theaters Corporation, a corporation duly created, organized 
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and existing under and by virtue of the laws of the State of Delaware, 
and the defendant, Union Realty Corporation, a corporation duly 
created, organized and existing under and by virtue of the laws of the 
State of Delaware, for that the defendant Moore’s Theaters Corpora¬ 
tion, on, to-wit, the 14th day of May, 1920, by its promissory note, 
now overdue, promised to pay to the defendant, Union Realty Cor¬ 
poration, at the Continental Trust Company, Washington, D. C., the 
sum of Five thousand Dollars ($5,000) ninety days after date, with 
interest thereon at the rate of 6% per annum, and the said payee, 
Union Realty Corporation endorsed the same, before the maturity 
thereof, to the plaintiff, for value received, and the said note was duly 
presented for payment and was dishonored, whereof said endorser 
had notice, but the defendants did not, nor did either of them, pay 
the same, nor any part thereof. 

And plaintiff claims judgment against the defendants in 
2 the sum of Five thousand dollars ($5,000) together with in¬ 
terest thereon at the rate of six (6) per centum per annum 
from May 14, 1920, until paid, besides protest fees amounting to Two 
dollars and twenty-three cents ($2.23) and the costs of this suit, ac¬ 
cording to the particulars of demand hereto annexed. 

Count IT. The plaintiff, Clarence W. Grosner, sues the defendants 
Moore’s Theaters Corporation and Union Realty Corporation for 
money payable by defendants to plaintiff for goods sold and delivered 
by plaintiff to defendants; and for work done and materials provided 
by plaintiff for defendants at their request; and for money lent by 
plaintiff to defendants; and for money paid by plaintiff for defena- 
ants at their request; and for money received by defendants for the 
use of plaintiff; and for money found to be due from defendants 
to plaintiff on accounts stated between them. 

And plaintiff claims judgment against the defendants in the sum 
of Five thousand dollars ($5,000) together with interest thereon at 
the rate of six (6) per centum per anuum from May 14, 1920, until' 
paid, besides protest fees amounting to Two dollars and twenty-three 
cents ($2.23) and the costs of this suit, according to the particulars 
of demand hereto annexed. 

HOEHLING, PEELLE & OGILBY, 

Attorneys for Plaintiff. 


3 Particulars of Demand. 

******* 

To the principal, together with interest and protest fees, due upon 
the certain promissory note, of which the following is a copy. 

(Face of Note.) 

Washington, D. C., May 14, 1920. $5,000.00. 

Ninety days after date we promise to pay to the order of Union 
Realty Corporation Five thousand and 00/100 Dollars for value re- 
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ceived, negotiable and payable at Continental Trust Company, Wash¬ 
ington, D. C. with interest at 6% per annum. 

MOORE’S THEATERS CORPORATION, 
By WM. E. RICHARDSON, 

Vice-Pres. 

CLAUDE W. WYLIE, 

Treasurer. 


No. —. Grosner. Due-,-. 

(U. S. Int. Rev. Stamp, $1.00.) 

(Reverse of Note.) 

Union Realty Corporation, by Wm. E. Richardson, Treasurer. 

Clarence W. Grosner, Stetson Shoe Shop, as Clarence W. Grosner, 

Prop. 

Note duly protested for non-payment; protest fees $2.23. 

4 Affidavit under 73rd Ride. 
******* 

District of Columbia, ss : 

C. F. R. Ogilby, being first duly sworn, on oath, deposes and says 
that he is the attorney for Clarence W. Grosner, the person named as 
plaintiff in the declaration to which this affidavit is attached, and 
makes this affidavit for and on behalf of the said Clarence W. Gros¬ 
ner, but affiant says that he has personal knowledge of the matters 
and things hereinafter stated. Affiant says that the said Clarence 
W. Grosner has a good cause of action against Moore’s Theaters Cor¬ 
poration, a corporation duly created, organized and existing under 
and by virtue of the laws of the State of Delaware, and Union Realty 
Corporation, a corporation duly created, organized and existing 
under and by virtue of the laws of the State of Delaware, named as 
defendants in said declaration, which said cause of action is as fol¬ 
lows: 

On, to-wit, the 14th day of May, 1920, the defendant Moore’s 
Theaters Corporation, by Wm. E. Richardson, its Vice President, 
and Claude W. Wylie, its Treasurer, for a valuable consideration, 
made its certain promissory note, dated the said 14th day of May, 
1920, in the sum of Five thousand dollars ($5,000), payable to the 
defendant Union Realty Corporation, with interest thereon at the 
rate of six (fi) per centum per annum until paid at the Continental 
Trust Company, Washington, D. C.; and the said note was in the 
course of business, for value, and before the maturity thereof, 

5 endorsed by the said Union Realty Corporation and delivered 
to Clarence W. Grosner, the plaintiff named in said declara¬ 
tion ; and said note was duly presented for payment and was dishon- 
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ored and notice of non-payment and dishonor was duly given to said 
Union Realty Corporation, the endorser of said note, but the said 
Moore’s Theaters Corporation nor the said Union Realty Corporation 
did not nor did either of them pay the said note or any part thereof, 
and the entire amount of said note and all interest thereon, and pro¬ 
test fees, remains wholly overdue and unpaid. And affiant says 
that there is now justly due and owing from the defendants to the 
plaintiff, the full sum of Five thousand dollars ($5,000) together 
with interest thereon at the rate of — (6) per centum per annum 
from said 14th day of May, 1920, and protest fees amounting to 
$2.23, exclusive of all set-offs and just grounds of defense. 

C. F. R. OGILBY. 

Subscribed and sworn to before me, this 20th day of December, 
1920. 

[seal.] JEAN SPEAKS, 

Notary Public, D. C. 

Plea of Defendant Union Realty Corporation. 

Filed January 13, 1921. 

******* 

1. For a plea to the declaration herein filed, the defendant, Union 
Realty Corporation, says that it is not indebted as in said declaration 
alleged. 

2. For a further plea said defendant says that it did not 
6 promise as in said declaration alleged. 

3. For a further plea said defendant says that although it 
endorsed the note described in the declaration, it did so as an accom¬ 
modation endorser only and without consideration, and that fact was 
known to the plaintiff at the time said note was executed and de¬ 
livered to the plaintiff; that said endorsement was valid only to make 
title of said note to plaintiff, and was an ultra vires act in so far as 
creating any liability of this defendant for the payment of the 
amount of said note. 

WALTER M. BASTIAN, 

Attorney for Defendant. 

Affidavit of Defendant Union Realty Corporation. 
******* 
District of Columbia, ss: 

William E. Richardson, being first duly sworn, on oath deposes 
and says that he is the President of the Union Realty Corporation, 
one of the defendants in the above entitled suit, and has personal 
knowledge of the facts herein set forth; that the said defendant is not 
indebted to the plaintiff in the sum stated in plaintiff’s affidavit, but 
has a just and meritorious defense, and denies the right of the plain- 






moore’s theaters corp. vs. c. w. grosner. o 

tiff as to his entire claim as to this defendant, the grounds of its de¬ 
fense being as follows: 

That the note described in plaintiff’s affidavit was one of a series 
executed by the defendant, Moore’s Treaters Corporation, for 

7 delivery to various persons, and in order to have uniformity 
in said series of notes and to pass the title to the various per¬ 
sons who were to receive the same, said notes, including the one in 
this suit, were all made payable to the order of the defendant, Union 
Realty Corporation, and endorsed by it in blank before delivery, and 
solely as an accommodation endorser to pass title and not to guar¬ 
antee or secure the payment of the debt; that the fact of this defend¬ 
ant being such accommodation endorser only was known to said 
plaintiff when plaintiff agreed to receive and received said note; that 
this defendant is a corporation and is not bound as a guarantor by an 
accommodation endorsement. 

WM. E. RICHARDSON. 

Subscribed and sworn to before me, a Notary Public in and for the 
District of Columbia, this 10th dav of Januarv, 1921. 

[seal.] ' BENJAMIN F. ADAMS, 

Notary Public, I). C. 

Pleas of Defendant Moore’s Treaters Corporation. 

Filed January 14, 1921. 

X p 

Now comes the defendant Moore’s Theaters Corporation, by its 
attorney,.and for pleas to the declaration filed in the above entitled 
cause, and to each and every count thereof, says: 

1. That it did not promise in manner and form as therein al¬ 
leged. 

8 2. That it is not indebted in manner and form as therein 
alleged. 

WILTON J. LAMBERT, 

Attorney for Defendant 
Moore s Theaters Corporation. 

Affidavit of Defense. 

******* 
District of Columbia, ss: 

Tom Moore being first duly sworn deposes and says that he is 
President of the defendant, Moore’s Theaters Corporation, a corpo¬ 
ration, and as such is authorized to and does execute this affidavit of 
defense on behalf of the said defendant; that the said defendant has 
a good defense to the whole cause of action attempted to be set forth 
in the affidavit of merit filed in the above entitled cause, which de¬ 
fense is as follows: 
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That the note sued upon by the said plaintiff herein is not the obli¬ 
gation of the defendant, Moore’s Theaters Corporation, in that the 
said defendant, Moore’s Theaters Corporation, never executed the 
said note; that the said note purports to be signed by this defendant 
by one William E. Richardson, Vice-President, but that the said 
Vice-President at the time that he attempted to execute the said note 
on behalf of the said Moore’s Theaters Corporation was not author¬ 
ized to nor had he any authority in law or in fact to execute the said 
note as given, and that the act of the said William E. Richardson in 
attempting to execute the said note and bind the defendant 

9 corporation was beyond his power as Vice-President, was not 
authorized by any action of the Board of Directors nor was it 

authorized by this affiant who was then and still is President of said 
defendant. This affiant further says that the said note purports to 
be made to the Union Realty Corporation, a corporation of which 
this affiant as President of the defendant had no knowledge; that said 
note was attempted to be made to the said corporation without the 
consent of the defendant or authority of the defendant by action of 
its Board of Directors or this affiant as President and that no consid¬ 
eration passed from the said Union Realty Corporation to the defend¬ 
ant for the execution of the said alleged note and this affiant denies 
that any consideration was ever paid to the said Union Realty Corpo¬ 
ration by the plaintiff for the transfer of the said note to the plain¬ 
tiff and "denies that the said note was transferred and negotiated to 
the plaintiff bv the said Union Realty Corporation for value. 

TOM MOORE. 

Subscribed and sworn to Vf'ore me this 14th day of January, 
1921. 

[seal.] EWD. L. TOLSON, 

Notary Public, D. C. 

Motion for Judgment under Seventy-third Rule. 

Filed January 27, 1921. 

******* 

Comes now the plaintiff by his attorneys, and moves the 

10 Court for judgment against the defendant, Moore’s Theaters 
Corporation, for want of a sufficient affidavit of defense under 

the seventv-third rule of this Court. 

HOEHLING, PEELLE & OGILBY, 

Attorneys for Plaintiff. 

To Wilton J. Lambert, Attorney for defendant Moore’s Theaters 
Corporation: 

You will please take notice that the foregoing motion will be for 
hearing on Friday, February 4, 1921, at 10 o’clock A. M. or as soon 
thereafter as counsel can be heard, before the circuit court to which 
said motion shall be assigned. 

HOEHLING, PEELLE & OGILBY, 

A ttorneys for Plaintiff. 
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Amended Affidavit of Plaintiff under 73rd Rule. 

Filed February 15, 1921. 

* * * * * * s|c 

District of Columbia, ss: 

Clarence W. Grosner, being first duly sworn, on oath, deposes and 
says that he is the person named as the plaintiff in the above enti¬ 
tled action, and, by leave of Court in that behalf first had and ob¬ 
tained, files this amended affidavit in support of the declaration filed 
in said action. And affiant says that he has a good cause of action 
against Moore’s Theaters corporation, a corporation duly created, 
organized and existing under and by virtue of the laws of the State 
of Delaware, and Union Realty Corporation, a corporation duly 
created, organized and existing under and by virtue of the 

11 laws of said State of Delaware, named as defendants in said 
declaration, which said cause of action is as follows: 

On or about the 19th day of August, 1918, affiant purchased 
from one Fred S. Swindell one hundred (100) shares of the pre¬ 
ferred stock of the defendant, Moore’s Theaters Corporation, and 
fifty (50) shares of the common stock of said corporation, for which 
he paid the said Swindell the sum of Seven Thousand Five Hun¬ 
dred Dollars ($7,500). On or about the first day of May, 1920, one 
William E. Richardson, who was then the Vice President of and at¬ 
torney for the defendant Moore’s Theaters Corporation, called at the 
office of C. F. R. Ogilby, attorney for affiant, and inquired on behalf 
of said Moore’s Theaters Corporation of the said Ogilby the price at 
which affiant would sell the aforesaid stock; that the said Ogilby 
communicated this inquiry to affiant who authorized a sale of said 
stock at the sum of $8,490, of which not more than $5,000 was to be 
paid in the form of a promissory note; and affiant is informed and 
believes that the said Ogilby communicated such statement to the 
said Richardson. That subsequently the said Richardson advised 
the said Ogilby that the said Moore’s Theaters Corporation would 
purchase the aforesaid stock at the figure named, and requested the 
said Ogilby to deliver the stock to the Continental Trust Company, 
of the District of Columbia, for said Moore’s Theaters Corporation, on 
the 15th day of May, 1920, and that the said Continental Trust Com¬ 
pany would close the transaction for the corporation named; and 
affiant says that he, accordingly, on the 15th day of May, 1920, de¬ 
livered his stock as aforesaid, to the said Continental Trust 

12 Company, being certificate No. 150 for one hundred (100) 
shares of the preferred stock of Moore’s Theaters Corporation, 

and certificate No. 161 for fifty (50) shares of the common stock of 
said corporation, both certificates being in the name of this affiant, 
Clarence W. Grosner, and being by him duly assigned in blank, and 
affiant duly received from the said Continental Trust Company check 
of the said Continental Trust Company for the sum of $3,490, and 
note of the said Moore’s Theaters Corporation in the sum of $5,000. 
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That said note was made by the defendant, Moore’s Theaters Cor¬ 
poration, on to-wit, the 14th day of May, 1920, by William E. 
Richardson, its Vice President, and Claude W. Wylie, its Treasurer, 
for a valuable consideration, to-wit, the delivery to said Moore's 
Theaters Corporation through the said Continental Trust Company, 
of the aforesaid shares of stock ; that said note was dated the said 14th 
day of May, 1920, was in the sum of Five Thousand Dollars 
($5,000), payable to the defendant Union Realty Corporation, with 
Interest at the rate of six (6) per centum per annum, until paid, at 
the Continental Trust Company, Washington, D. C.; and said note 
was duly endorsed by the defendant, the said Union Realty Corpora¬ 
tion, and was forthwith delivered to affiant, before maturity, for 
value, to-wit, the aforesaid certificates of stock; and said note was 
duly presented for payment and was dishonored and notice of non¬ 
payment and dishonor was duly given to said Union Realty Corpora¬ 
tion, the endorser of said note, but the said Moore’s Theaters Corpo¬ 
ration nor the said Union Realty Corporation did not nor did either 
of them pay the said note or any part thereof, and the entire 
15 amount of said note and all interest thereon, and protest fees, 
remains wholly overdue and unpaid. And affiant says that 
the said defendant Moore’s Theaters Corporation has kept and re¬ 
tained the aforesaid certificates of stock and has received the full 
benefit and value thereof, and that the same nor any part thereof 

have never been returned to this affiant. And affiant savs that there 

«/ 

is now justly due and owing from the defendants to the plaintiff, 
the full sum of Five Thousand Dollars ($5,000) together with inter¬ 
est thereon at the rate of six (6) per centum per annum from said 
14th day of May, 1920, and protest fees amounting to $2.23, exclu¬ 
sive of all set-offs and just grounds of defense. 

CLARENCE W. GROSNER, 

Subscribed and sworn to before me, this loth day of Februarv, 
1921. 

[seal.] JEAN SPEAKS, 

Notary Public , I). C. 

Amended Affidavit of Defense. 

Filed February 18, 1921. 

* * * * * ■ * * 
District of Columbia, ss: 

Tom Moore being first duly sworn deposes and says that he is 
President of the defendant, Moore’s Theaters Corporation, a corpora¬ 
tion, and as such is authorized to and does execute this affidavit of 
defense on behalf of the said defendant being in response to the 
amended affidavit of plaintiff under Rule 73; that the said 
14 defendant has a good defense to the whole of the cause of 
action attempted to be set forth in the said affidavit of merit 
which defense is as follows: 
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That the note sued upon by the plaintiff herein is not the note of 
the defendant, Moore’s Theaters Corporation, and is not the obliga¬ 
tion of the defendant, Moore’s Theaters Corporation, nor was the said 
note authorized by the said defendant, Moore’s Theaters Corporation, 
nor is there any authority in law or in fact granted to the officers of 
the defendant corporation to sign the same. 

TOM MOORE. 

Subscribed and sworn to before me this 17th day of February, 
1921. 

[seal.] GEORGE.B. FRASER, 

Notary Public, D. C* 


Supreme Court of the District of Columbia. 

Saturday, March 12, 1921. 

Session resumed pursuant to adjournment, Mr. Chief Justice Mc¬ 
Coy presiding. 

* * * * $ * >fe 

Upon consideration of the motion of plaintiff filed herein for 
judgment against defendant Moore’s Theaters Corporation under the 
seventy-third rule of this Court, it is ordered that said motion be, 
and it is hereby granted. 

Wherefore it is considered that plaintiff herein recover of defend¬ 
ant Moore’s Theaters Corporation the sum of Five thousand 
15 dollars ($5,000) with interest thereon at the rate of six (6) 
per centum per annum from May 14, 1920, until paid, and 
the sum of Two and 23/100 dollars ($2.23) cost of protest, being 
the money payable by said defendant to plaintiff by reason of the 
premises, together with the costs of suit, to be taxed by the Clerk, 
and have execution thereof; thereupon the plaintiff by his Attorneys 
prays judgment of condemnation against the property of defendant 
Moore’s Theaters Corporation attached by the Marshal in this cause 
on the 20th day of December, 1920, in the hands o fsaid defendant 
toward the satisfaction of the plaintiff’s recovery herein; and no 
cause having been shown to the contrary, it is considered that the 
property of said defendant attached by the Marshal as aforesaid, or, 
so much as may be necessary, be and the same is hereby condemned 
toward the satisfaction of the plaintiff’s recovery herein and have 
execution thereof. 

From the foregoing the said defendant Moore’s Theaters Corpo¬ 
ration by its Attorney in open Court, notes an appeal to the Court of 
Appeals, and the penalty of an undertaking on said appeal to operate 
as a supersedeas, is herebv fixed in the sum of Seven thousand dollars 
($ 7 , 000 . 00 ). 
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Memorandum. 

March 16, 1921.—Undertaking (supersedeas) approved and filed. 
16 Assignment of Errors. 

Filed March 26, 1921. 

******* 

1. In holding that the amended and substituted affidavit of de¬ 
fense interposed by the defendant, Moore’s Theaters Corporation, did 
not set up facts which, if true, would constitute a good defense to the 
whole of the cause of action set forth in plaintiff’s amended affidavit 
of merit. 

2. In granting a summary judgment on motion of plaintiff for al¬ 
leged insufficiency of this defendants’ amended and substituted affi¬ 
davit of defense. 

WILTON J. LAMBERT, 

Attorney for Defendant 
Moore’s Theaters Corporation. 


Appellant’s Designation of Record. 

Filed March 26, 1921.* 

******* 

The Clerk of the court will include in the transcript of record on 
appeal in the above entitled cause, the following: 

Declaration and bill of particulars. (Do not include affidavit.) 
Defendants’ pleas. 

Amended affidavit of plaintiff under 73rd Rule. 

Amended and substituted affidavit of defendants, filed Feb. 18, 
1921. 

Motion for judgment. 

17 Judgment for plaintiff. 

Memo.: Appeal noted in open court and undertaking and 
supersedeas fixed at $7,000. 

Undertaking and supersedeas approved. 

Assignment of errors. 

This designation. 

WILTON J. LAMBERT, 

Attorney for Defendant 
Moore’s Theaters Corporation. 


Service of copy of the aforegoing and copy of assignment of errors 
acknowledged this 25th day of March, 1921. 

HOEHLING, PEELLE & OGILBY, 

Attorneys for Plaintiff. 
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Appellee's Designation of Record. 

Filed March 30, 1921. 

# 3|C % J|C Jfc 


The Clerk of the Court will please include in the Transcript of 
Record on appeal in the above entitled cause the following: 

Plaintiff’s original affidavit under Seventy-third Rule filed with 
declaration. 

Defendants’ original affidavit under said rule filed with pleas. 

This designation. 

HOEHLTNG, PEELLE & OGILBY, 

A ttorneys for Plaintiff. 

18 Service of a copy of the foregoing acknowledged this 29th 
dav of March, 1921. 

WILTON J. LAMBERT, 

Attorney for Defendant 
Moore's Theaters Corporation. 

19 Supreme Court of the District of Columbia. 


United States cf America, 

District of Columbia, ss: 


I, Morgan H. Beach, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 18, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copies of which are made 
part of this transcript, in cause No. 64858 at Law, wherein Clarence 
W. Grosner is plaintiff and Moore’s Theaters Corporation et al. are 
Defendants, as the same remains upon the files and of record in 3aid 
Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, thi9 
25th day of April, 1921. 

[Seal of Supreme Court of the District of Columbia.] 


MORGAN H. BEACH, 

Clerk. 

E. W. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3641. Moore’s Theaters Corporation, a Corp., vs. Clarence W. Gros- 
ner. Court of Appeals, District of Columbia. Filed May 3, 1921. 
Henry W. Hodges^ clerk. 


( 3925 ) 















DISTRICT OF 


' 

fcT o 


r* l 


K T 1 

»- i:V1 


A 


l isryrU : Cd. * 


IN THE 

Court of Appeals, 29 1 strict of Columbia 

April Term, 1921 


No. 3641. 


Moore's Theaters Corporation, a Corporation, 

Appellant, 

vs. 

Clarence W. Grosner. 


BRIEF ON BEHALF OF APPELLANT. 


Wilton J. Lambert, 
Attorney for Appellant. 


Press of Byron S. Adams, Washington, D. C 






IN THE 


Court of Appeals, Strict of Columbia 


No. 3641. 

Moore’s Theaters Corporation, a Corporation, 

Appellant, 

vs. 

Clarence W. Grosner. 

BRIEF ON BEHALF OF APPELLANT. 


STATEMENT OF PLEADINGS. 

Suit was brought by the appellee in the court be¬ 
low to recover the sum of $5,000 with interest and 
costs on a promissory note alleged to have been ex¬ 
ecuted by the appellant. The declaration is in the 
usual form. 

The amended affidavit of merit of the appellee sets 
forth certain facts surrounding the execution and de¬ 
livery of the note. 

The defendant filed two pleas to the declaration, 
namely, non assumpsit and nil debet. 




In defendants affidavit it is alleged in substance 
that the officer signing said note acted without author¬ 
ity; that the signature was not the act of the defen 
dant, nor was it authorized either by its board of di¬ 
rectors or otherwise. The court below, however, 
awarded plaintiff a summary judgment. 

ASSIGNMENT OF ERRORS. 

The errors assigned attack the action of the court 
below in granting a summary judgment to the plain¬ 
tiff. 

ARGUMENT. 

It is at once apparent that if it be admitted that 
the act of the agent signing the note sued on, was 
without authority, there could be no recovery on the 
note. It is urged, however, that a consideration 
passed at the time of the execution of the note. 

We respectfully submit that in an action in assump¬ 
sit on a promissory note, which is signed by one act¬ 
ing without authority, there can be no recovery 
thereon, regardless of what the circumstances were at 
the time of the execution of the note, in the absence of 
any knowing ratification of the unauthorized act of 
the agent by his principal. 

For these reasons it is submitted that the court be¬ 
low erred in granting a summary judgment. 

Wilton J. Lambert, 
Attorney for Appellant. 
































IN THE 


Court of Appeals of the District of Columbia 

APRIL TERM, 1921. 


No. 3641. 


Moore's Theaters Corporation, a Corporation, 

vs. 

Clarence W. Grosner. 


BRIEF ON BEHALF OF APPELLEE. 

t 


STATEMENT OF THE CASE. 

Counsel respectfully submit that the brief filed on behalf 
of appellant is far from sufficiently full and complete to pre¬ 
sent the questions submitted for review, and therefore pre¬ 
sent the following statement of the case. 

Clarence W. Grosner, the appellee herein, became the 
owner, in August, 1918, of one hundred (100) shares of 
the preferred stock of the Moore’s Theaters Corporation, 
the appellant corporation, and fifty (50) shares of the com¬ 
mon stock of said corporation, for which he paid the sum 
of Seven Thousand Five Hundred Dollars ($7,500). 
(R. 7.) 

Pursuant to negotiations had with a then officer of the 
defendant corporation, Grosner agreed to sell his said stock 
to the appellant, Moore’s Theaters Corporation, for the sum 
of Eight Thousand Four Hundred and Ninety Dollars 
($8,490), of which not more than Five Thousand Dollars 
($5,000) was to be in the form of a promissory note. In 
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due course, Grosner deposited his stock with the Continental 
Trust Company of the District of Columbia, designated by 
the appellant as its agent for the receipt of said stock and 
payment therefor, and received in exchange a check of the 
said Continental Trust Company for the sum of Three 
Thousand Four Hundred and Ninety Dollars ($3,490), 
and a note of said Moore’s Theaters Corporation in the sum 
of Five Thousand Dollars ($5,000). (R. 7.) 

That note was made by Moore’s Theaters Corporation by 
William E. Richardson, its Vice-President, and Claude W. 
Wylie, its Treasurer, was dated the 14th day of May, 1920, 
and was made payable to the Union Realty Corporation, 
with interest at the rate of six (6) per cent per annum, until 
paid, at the said Continental Trust Company, Washington, 
D. C.; said note was duly endorsed by the said Union Realty 
Corporation, and was delivered to the appellee, as aforesaid, 
before maturity, for value, namely the aforesaid certificates 
of stock, which had been delivered to the Continental Trust 
Company, agent of appellant corporation, as aforesaid, duly 
assigned in blank. 

The above note was duly presented for payment at its 
maturity, but was dishonored and payment was refused, and 
notice of non-payment and dishonor was duly given to the 
endorser. ( R. 8.) 

In spite of demand for payment, and in spite of the fact 
that the appellant, Moore’s Theaters Corporation, has kept 
and retained the certificates of stock above described, and 
has received the full benefit and value thereof, and the same 
and no part thereof has been returned to the appellee, neither 
said note nor any part thereof has been paid by the appellant, 
and the entire sum of Five Thousand Dollars ($5,000), and 
all interest thereon and protest fees remains wholly overdue 
and unpaid. (R. 8.) 

• In due course Grosner filed suit on the note against the 
Moore’s Theaters Corporation and the Union Realty Cor¬ 
poration. The declaration, as stated by counsel for the ap- 
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pellant, was in the usual form, and also contained the usual 
common money counts, and was accompanied by an affidavit 
under the Seventy-third Rule of the Supreme Court of the 
District of Columbia (R. 1, 2, and 3). The defendant, 
Union Realty Corporation, filed two pleas to the declara¬ 
tion, non assumpsit and nil debet, and also pleaded specially 
that although it had endorsed the note described in the 
declaration, it did so as an accommodation endorser only, 
and without consideration, and that that fact was known to 
the plaintiff, Grosner, at the time the note was executed and 
delivered to the plaintiff, that said endorsement was valid 
only to make title to the said note to the plaintiff, and was an 
ultra vires act insofar as it created any liability of the said 
Union Realty Corporation for the payment of the same. 
Affidavit of defense was filed in support of the pleas of said 
defendant, Union Realty Corporation. (R. 4 and 5.) 

The appellant, Moore’s Theaters Corporation, defendant 
below, likewise filed pleas of non assumpsit and nil debet to 
the declaration. The affidavit of defense of the appellant 
corporation, sworn to by its President, alleged, in substance, 
that the note was not the obligation of Moore’s Theaters 
Corporation, in that said corporation never executed the 
note; that the same purported to be signed by one William E. 
Richardson, Vice-President, but that at the time the said 
Richardson executed the said note on behalf of the said 
Moore’s Theaters Corporations he had no authority to 
execute the same and that his act in so doing was beyond 
his power as Vice-President, and was not authorized by the 
Board of Directors or by the President of the Corporation. 
The affiant further stated that the note purported to be 
made to the Union Realty Corporation, a corporation of 
which the affiant had no knowledge, that said note was at¬ 
tempted to be made to said Union Realty Corporation with¬ 
out the consent or authority of the defendant, Moore’s 
Theaters Corporation, either by action of its Board of Di¬ 
rectors or by the affiant, as President, and that no considera- 
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tion passed from the Union Realty Corporation to the de¬ 
fendant, Moore’s Theaters Corporation, for the execution 
of the note, and that no consideration was ever paid to the 
Union Realty Corporation by the plaintiff, Grosner, for the 
transfer of the note to Grosner, and the affiant denied that 
said note was transferred and negotiated to the plaintiff, 
Grosner, by the aforesaid Union Realty Corporation for 
value. (R. 5 and 6.) 

Upon the hearing of a motion for judgment against the 
defendant, Moore’s Theaters Corporation, for want of a 
sufficient affidavit of defense under the Seventy-third Rule, 
both the plaintiff, Grosner, and the defendant, Moore’s 
Theaters Corporation, were permitted to file amended affi¬ 
davits of merit and defense respectively. The amended 
affidavit of the plaintiff, Grosner, set forth with more par¬ 
ticularity than in the original affidavit, the facts surround¬ 
ing the original purchase of the stock by Grosner, the nego¬ 
tiations had with the appellant corporation for the purchase 
of the same, the agreement reached, the delivery of the stock, 
the execution of the note and the failure to pay the same 
upon its maturity. (R. 7 and 8.) 

The amended affidavit of defense merely alleged that the 
note sued upon by the plaintiff was not the note of the de¬ 
fendant, Moore’s Theaters Corporation, and was not the 
obligation of the defendant, Moore’s Theaters Corporation, 
nor was said note authorized by the defendant, Moore’s 
Theaters Corporation, nor was any authority in law or in 
fact granted to the officers of the defendant corporation to 
sign the same. (R. 8 and 9.) 

Upon the hearing of renewed motion for judgment 
against the defendant, Moore’s Theaters Corporation, the 
court below granted said motion, and awarded plaintiff 
judgment for the amount claimed with interest, protest 
fees, and costs, and also awarded judgment of condemna¬ 
tion against the property of the defendant, Moore’s Theaters 
Corporation, which had been attached by the Marshal. The 
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appellant corporation duly noted an appeal to this Court, 
and the penalty of an undertaking on said appeal to operate 
as a supersedeas was fixed in the sum of Seven Thousand 
Dollars ($7,000). (R. 9.) 

ARGUMENT. 

Under the familiar rule laid down by this Court in the 
case of Fowler vs. Cotton State Lumber Company (39 App. 
D. C. 220), and in the earlier case of Bryan vs. Harr (21 
App. D. C. 190), it must be considered as settled that “un¬ 
less an affidavit of defense controverts or denies material 
statements of facts in the plaintiff's affidavit, such state¬ 
ments must be taken as substantially correct.” 

It is significant that the affidavits filed on behalf of the 
appellant, Moore’s Theaters Corporation, nowhere deny 
that said corporation received a valuable consideration for 
the execution of the note, namely, the delivery to it of the 
shares of stock in said corporation, as set out in the plain¬ 
tiff's affidavits. In other words, it must be taken as ad¬ 
mitted by the appellant, Moore’s Theaters Corporation, that 
it received such valuable consideration, namely, the stock 
originally purchased by Grosner in 1918 for Seven Thou¬ 
sand Five Hundred Dollars ($7,500), and which he agreed 
in 1920 to sell to the Moore’s Theaters Corporation for 
Eight Thousand Four Hundred and Ninety Dollars 
($8,490). 

It is a familiar rule, many times laid down by this Court, 
that while an affidavit of defense should be liberally con¬ 
strued in favor of the defendant’s right to a trial upon the 
merits, where the defense is shown to be set forth in good 
faith, it cannot be permitted that the defendant should evade 
the rule by the interposition of indirect and vague state¬ 
ments, when it is apparently in his power to set forth his de¬ 
fense with the particularity which the rule contemplates. 
Columbian Laundry Company vs. Ellis (36 App. D. C. 
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583), Chapman vs. Coal Company (11 App. D. C. 386). 
Again, it is significant that in the original affidavit of de¬ 
fense much is made of the fact that the Union Realty Cor¬ 
poration did not pay any consideration to the Moore’s 
Theaters Corporation for the execution of the note, and that 
it did not receive any consideration from the plaintiff, Gros- 
ner, for the delivery of the note to him. But the affidavit 
is silent, and so is the amended affidavit of defense, and the 
silence is significant, about the consideration passing from 
the plaintiff, Grosner, to the defendant, Moore’s Theaters 
Corporation. The amended affidavit of defense fails to 
mention the Union Realty Corporation and the lack of con¬ 
sideration passing to or from it, and appears to rely solely 
upon the fact that no authority was granted to the officers 
of the Moore’s Theaters Corporation to sign the note in 
question. 

The facts in the instant case are very similar to the facts 
in the case of the Washington Times Company vs. Wilder 
(12 App. D. C. 62). In that case, suit was brought on two 
promissory notes executed by the Washington Times Com¬ 
pany, through and by its manager, one Goldsmith. The 
notes were given for an antecedent debt due from the Times 
Company to the plaintiffs, Charles T. and Herbert A. 
Wilder. With the declaration was filed an affidavit stating 
fully the origin of the claim, for what the notes were given, 
and all of the circumstances connected with them. As much 
can be said of the plaintiff’s affidavits in the instant case. 
With the pleas of the defendant, namely that it was never 
indebted, that it never promised, that it never assumed, as 

alleged, there was filed an affidavit made by the Secretary of 

* * ' , . ... 

the defendant corporation, in which he alleged that Gold¬ 
smith, whose name was signed to the notes after that of the 

• ■I* • , '* • • 

company, as manager, never was the manager of the com¬ 
pany, and was never given authority by the company to sign 
any notes to be executed on its behalf, and that if said notes 
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were executed by him, they were so executed without the 
prior authority of the stockholders or of the Board of Di¬ 
rectors, or by any other person or persons having the power 
to delegate or entrust such authority to him, and that the 
execution and delivery of the notes by Goldsmith, if they 
were so executed and delivered, had never been ratified by 
the corporation, or by its Board of Directors, or by any per¬ 
son having authority so to ratify the same. It will be ob¬ 
served that the affidavits of defense herein set up allegations 
very similar to the foregoing. 

In the opinion of the Court in the Washington Times 
Company case, Mr. Chief Justice Alvey, speaking of the 
affidavit of defense made by the Secretary of the defendant 
corporation, stated as follows: 

“We must suppose that the party making this affi¬ 
davit intended it to be understood that he was simply 
speaking of the fact that the corporate books and 
papers in his possession, as secretary, did not show evi¬ 
dence of the appointment by the corporation or its offi¬ 
cers, by any official act or resolution, of Goldsmith as 
manager, or that his act, in signing and delivering the 
notes, was ever ratified. He does not profess to have 
personal knowledge upon the subject, otherwise than 
as he obtained it, in a negative way, from an examina¬ 
tion of the corporate books and papers. He does not 
state facts upon which he bases his assertions as to the 
absence of authority to sign and deliver the notes, or 
as to the subsequent nonratification of the transaction, 
by the company or its agents. The affidavit has more 
of the characteristics of a special plea than of an affi¬ 
davit required to disclose fully the grounds of a com¬ 
plete legal defence and the facts upon which it may be 
maintained. It is more remarkable for the facts that 
it withholds than for the facts it discloses. The sole 
and exclusive defense attempted to be set up to the 
right of recovery upon the notes is, that there was no 
authority vested in Goldsmith to sign and deliver the 
notes as the manager of the company, and that, there¬ 
fore, the company is not liable on the notes. 



There is no question of the power and authority of 
the defendant corporation to contract debts, and to 
make and deliver promissory notes for such debts; and 
the execution of such powers can generally only be 
effected by a manager, president, or some other officer 
or agent of the corporation. But it does not require 
any formal proceeding, such as the recording of votes, 
orders, or resolutions of the corporation, to clothe the 
party with authority, either under the designation of 
manager, or otherwise, to sign and deliver the notes 
of the corporation. That authority could have been 
delegated to an agent pro hac vice, whether he be called 
manager or something else, without written evidence 
of the fact; and as Mr. Conn was both president and 
general manager of the company, he could have author¬ 
ized the execution and delivery of the notes for the 
precedent debt then due, as an act within the scope of 
his general powers. And that Conn did fully sanction 
and approve the making and delivery of the notes to 
the plaintiffs is made manifest by the fact that he him¬ 
self endorsed the notes to give them additional secur¬ 
ity. Under the facts disclosed, we may reasonably as¬ 
sume that the notes were made and delivered to the 
plaintiffs by the direction and procurement of Conn, 
the president and general manager of the defendant.” 

It is true that in the Wilder case the notes there in ques¬ 
tion were endorsed personally by the president and general 
manager of the Washington Times Company, and the Court 
there held that such endorsement by the president and gen¬ 
eral manager constituted a clear act of ratification. It is 
also true that there does not appear to have been any en¬ 
dorsement of the note here in suit by any general officer of 
the defendant corporation, as such, or in an individual 
capacity. 

Proceeding with his opinion Chief Justice Alvey stated 
further: 

“It is to be observed that it is not at all denied in the 
affidavit of defense that the antecedent debt, for which 
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the notes were given, was due and owing from the de¬ 
fendant to the plaintiffs, and that no part of that debt 
has been paid; nor is it denied that the notes were made 
and passed to the plaintiffs by the act and procurement 
of Conn, the president and general manager of the de¬ 
fendant company; nor is it pretended that the defend¬ 
ant has not taken the full benefit of the extension of 
time for payment, secured by the making and passing 
of the notes for the antecedent debt due. There is, 
therefore, no justice, no equity, set up as a defense; 
but reliance is placed alone upon what is alleged to be 
a technical want of authority in a professed agent of 
the corporation to do an act for the benefit of the com¬ 
pany, and which benefit it has accepted and enjoyed to 
the fullest extent. 


* * * * 

The affidavit of defense is wholly insufficient under 
the rule. It does not fully and fairly meet the case as 
presented by the plaintiffs. Conceding the facts stated 
in the affidavit to be true, though not the legal con¬ 
clusions attempted to be drawn from them, there is no 
sufficient defense stated in the affidavit. It does not 
gratify either the terms or the spirit of the rule.” 


In the case at bar, it is not denied, and it therefore must 
be taken as admitted, that the Moore’s Theaters Corpora¬ 
tion has received full consideration for the note sued upon, 
and that it has enjoyed and retained the benefits of that con¬ 
sideration, and it is respectfully submitted that it would be 
unconscionable to permit the appellant to rely upon a techni¬ 
cal want of authority in the officers of the corporation to do 
an act for the company’s benefit, which benefit it has ac¬ 
cepted and enjoyed to the fullest extent. 

In the case of Eisinger vs. Gill (47 App. D. C. 312, 314), 
this Court referred to a second affidavit of defense filed on 
behalf of a defendant as follows: 

“His affidavit, which took the place of one possess¬ 
ing infirmities, and which therefore, we must assume 
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to have been as broad and definite as possible, states,” 
etc. 


In the recent case of James T. Ryan vs. Security Savings 
and Commercial Bank, No. 3449 of this Court, and, as 
counsel understand, not yet published in the reported de¬ 
cisions of this Court, Mr. Chief Justice Smyth said: 

“Was Ryan’s affidavit sufficient? Since it repre¬ 
sents his third attempt it must be assumed that it says 
all that can be said in his behalf.” 


In the case of Mearns vs. Harris (45 App. D. C. 536), 
Mr. Justice Stafford, sitting with this Court, and speaking 
for this Court in that case (p. 539), stated as follows: 

“The rule is fundamental, Verba fortius accipiuntur 
contra proferentem, language is to be construed against 
the composer. He has his choice of words. If he 
chooses to employ doubtful or ambiguous expressions 
when unmistakable language was ready to hand, it is 
fair to assume that he did so because he did not quite 
dare to use the stronger expressions. His interest 
prompted him to use the strongest expressions the 
truth would warrant, and it must be assumed that he 
has done so. How easy it would have been for him 
to have stated that the defendant expected to 
prove,” etc. 


Finally, in the case of Thompson vs. Franklin National 
Bank (45 App. D. C. 218, 227), this Court said: 

“Mere averments in an affidavit of defense of gen¬ 
eral defenses, without stating the facts upon the proof 
of which it is hoped to sustain the defenses so stated, 
are insufficient. So here, the averments that plaintiff 
is not a holder for value in due course, and that plain¬ 
tiff is not the legal owner of the note, are insufficient, 
in the absence of facts set forth in the affidavit, which, 
if proven, would support these general defenses.” 
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So here it is respectfully submitted that the averments of 
general defenses, without stating the facts upon the proof of 
which it is hoped to sustain the defenses so stated, are in¬ 
sufficient. The averments that the note is not the note of 
the Moore’s Theaters Corporation, that it is not the obliga¬ 
tion of Moore’s Theaters Corporation, that the execution of 
the note was not authorized by the Moore’s Theaters Cor¬ 
poration, and that there is not any authority in law or in 
fact granted to the officers of said corporation to sign the 
note, are insufficient, in the absence of facts set forth in the 
affidavit, which, if proven, would support these general 
defenses. 

Counsel respectfully submit that the affidavits of defense 
filed in support of the pleas of the appellant, Moore’s 
Theaters Corporation, are vague, ambiguous and indefinite, 
and, to use the words of Mr. Justice Stafford, it is fair to 
assume that the composer employed doubtful and ambiguous 
expressions because he did not quite dare to use the stronger 
expressions; his interest prompted him to use the strongest 
expressions the truth would warrant, and it must be as¬ 
sumed that he has done so. He has nowhere denied that 
the Moore’s Theaters Corporation received the stock in part 
payment for which the note sued upon was given, and the 
appellant corporation should not be permitted to retain the 
benefits of that stock and refuse to pay its note. 

The judgment below should be affirmed. 

Stanton C. Peelle, 

C. F. R. Ogilby, 

Attorneys for Appellee . 

Washington, D. C., 

October 3, 1921. 
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